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REFORM OF COURT PROCEDURE AWAITS 
UPON CONGRESS. 





It has been well said that, in the United 
States, politics cease at the water’s edge. 
So much for a patriotism that is the great- 
est national defense. With rare excep- 
tions, it is equally true that politics cease 


at the court house door. So much for a 


high ethical standard of the bench and 


bar. When legislating 
courts, there is a greater reason that politics 
should cease at the door of Congress. This 
much is consonant with high statesman- 
ship and unselfish patriotism. Politics in 
the judicial department of the government, 


concerning the 


where and however injected, is a poison 
more deadly to the body politic than trea- 
son, for it is better and far nobler to die 
at the point of the bayonet than to live in a 
corruption that is the concomitant of a de- 
pendent judiciary. 


This country is and has been blessed with 
a high order of statesmanship, tested under 
conditions that called for wisdom, tolerance 
and patriotism. It is not too much to say 
that just such a condition confronts the 
Congress to-day. 


Thunderstruck by the widespread evi- 
dences of a deep seated feeling of unrest 
and hostile criticism of the courts, that had 
reached the climatic danger of destruction, 
through the recall of judges and judicial 
opinions, the lawyers awoke to the grave 
_responsibility that confronted them to sim- 
plify judicial procedure and to elevate 
judicial standards. Like a great religious 
revival, there spread over this Republic a 
patriotic sentiment that has filled the souls 
of men with the desire for unselfish ser- 
vice. For the first time in the history 





of the world the lawyers agreed. They 
agreed upon a means, and one well worthy 
of their high calling. It was that the 
present statutory regulation of the trial 
courts must be done away with and that 
the Supreme Court of the United States, 
aided by suggestions from the lawyers, 
should prepare and put into effect a simple, 
correlated system of rules for the regulation 
of the trial courts. In other words, that 
Congress shall set the courts free to per- 
fect their own efficiency. 


That this may be done Congress must 
enact a simple statute now pending before 
it. Will the law makers rise to this epochal 
opportunity? Will they prove as big, broad 
and magnanimous as the bench and bar? 
An almost unanimous bar and an organized 
commerce await, with justifiable confi- 
dence, the action of the Judiciary Com- 
mittee of the United States Senate. Will it 
report the bill or suppress it? 


T. W. S. 





DAMAGE CAUSED BY CONCUSSION OF AIR 
FROM BLASTING ON ONE’S OWN PREM- 
ISES. 


It is a rule sustained by the great weight 
of authority, that negligence need not be 
alleged or shown in a claim of liability 
against one who uses the dangerous agency 
of powerful explosives in a place or man- 
ner where he casts stones or debris upon 
the premises of his neighbor. But it has 
been held that for injury from mere con- 
cussion of the air or by reason of sound, 
one is not liable unless the explosions re- 
sult from negligence and are not the result 
of blasting according to the usual methods 
and with reasonable care. This rule finds 
direct support in Alabama (Bessemer v. 
Doak, 152 Ala. 166, 44 So. 627, 12 L. R. 
A. [N. S.] 389) and in New York (Booth 
v. Terminal Co., 140 N. Y. 267, 35 N. E. 
592, 24 L. R. A. 105, 37 Am. St. Rep. 552) 
and in other states it is fairly deducible 
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from principles announced in analogous 
cases. See Simon v. Henry, 62 N, J. L. 
186, 41 Atl. 692; McGinnis y. Gas Co., 220 
Mass. 575, 108 N. E. 364, L. R. A. 1915 D, 
1080. 


A recent case in Iowa Supreme Court 
dissents from the distinction made between 
injury caused by the actual casting of stones 
and debris on the premises of another and 
injury arising out of concussion from blast- 
ing, holding for absolute liability in the use 
of such an agency under the maxim sic 
utere tuo ut alienum non laedas. Watson 
v. Mississippi River Power Co., 156 N. W. 
188. 


The rule that in vibration arising from 
blasting negligence must be shown to con- 
stitute liability has been called the New 
York rule and we find no case other than 
Bessemer v. Doak, supra, that since has 
ruled the same way and this case is based 
on New York cases. 


In Louden y. Cincinnati, 90 Ohio St. 
144, 106 N. E. 970, L. R. A. 1915 E, 356, 
it is said: “We are unable to distinguish 
between a case where a fragment of rock 
or a portion of the soil is thrown onto an 
adjoining property and a case where the 
force of an explosion is transmitted through 
the soil and substratum, jarring, cracking 
and breaking it, destroying the foundation 
of the building and wrecking the building 
by a concussion of air around it, thereby 
doing far more injury than a fragment of 
rock could do. If this terrific force may 
be set in motion by the owner of one par- 
cel of ground, with full knowledge upon 
his part that such force will invade, dam- 
age and destroy the property of the ad- 
joining proprietor, what difference does it 
make how this force accomplishes the re- 
sult, that, in the very nature of things, 
must have been anticipated ?” 


This may not be putting a strictly ac- 
curate test of the question involved. It 
may be conceivable that one in a com- 





munity submits to the making of improve- 
ments by adjoining landowners, if they 
make them in a careful way, but whether 
careful or not, the improver shall not phys- 
ically invade his possession. As to what 
may get into the atmosphere from a neigh- 
bor’s lawful work done in a careful way 
he takes his chances. Concussion may get 
into the air just as germs or contagion may 
get into it and the neighbor ought not to 
be held in the one case rather than the other. 
One has the right to improve his property, 
but not to invade the property of another 
in doing so. Does he invade it when he 
puts something in the air that spreads grad- 
ually or spreads in a violent way, amount- 
ing to concussion ? 


We do not look at this matter in a tech- 
nical as distinguished from a practical way. 
We think, however, there is some ground 
for differentiating an injury caused by 
throwing a missile in the air which injures 
one in its fall, and doing something on 


one’s own premises which there agitates the 
air and this agitation spreads to adjoining 


premises. Both things may be anticipated 
and both should be guarded against, but in 
the latter case there may be anticipation by 
the neighbor which takes the agitation into 
account. He has no right to expect blast- 
ing to be done away with, but he may have 
the right to insist that it cast no stones or 
debris on him or on his house. If he may 
recover for slight damage in the lattér case, 
may he in the other? They seem not to be 
in the like class of injuries, whether the 
injuries be great or small. 


There is disposition in American courts 
to swat whatever has about it the sem- 
blance of common law technicality. This, 
so to speak, iconoclasm may sometimes be 
unreasoning, and in this case it seems to 
us, that the distinction approved by New 
York and Alabama courts has something 
of foundation in what one in a neighbor- 
hood submits to in the ownership of his 


property. 
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NOTES OF IMPORTANT DECISIONS. 





TELEGRAPHS AND TELEPHONES—PRES- 
ENCE OF ONE SPEAKING OVER A TELE- 
PHONE.—In Lamar v. United States, 36 Sup. 
Ct. 256, the Supreme Court holds, that where- 
ever one’s physical body may be if he projects 
his voice over a telephone into another juris- 
diction, there to perpetrate a criminal offense, 
the offense is committed in the other jurisdic- 
tion. 

Thus in the case above, the defendant was 
accused of personating an officer of the United 
States by talking over a telephone to the of- 
ficer in New York. It is said: “The personation 
was by a telephone to a person in New York 
(Southern district), and it might be found that 
the speaker also was in the Southern district, 
but if not, at all events the personation took 
effect there.” 

This ruling is on the theory that the venue 
of a crime is in the place in which the com- 
pleted criminal act is committed. As for ex- 
ample where there was an attempt to commit 
the crime of advising a voter to register il- 
legally, the writing of a letter to one in an- 
other state thus to do, fixes the locality of 
the crime where the voting is done. State v. 
Stow, (N. J. L.) $4 Atl. 1063. 

Also it has been held that where an accused 
was charged with obtaining a deed by false 
pretenses and the deed was executed in Penn- 
sylvania with grantee’s name left blank, the 
filling in of this blank in Missouri made the 
crime there. State v. Marion, 235 Mo. 359, 138 
S. W. 491. 

There are statutes making crimes initiated 
in one state and consummated in another, pun- 
ishable in either or both states, but the Lamar 
case seems not aided in this way. There are 
also larceny cases decided on the theory that 
there is a fresh asportation in the state to 
which stolen property has been removed. 

Justice Holmes refers for support of the 
principle announced to Barton v. United States, 
202 U. S. 344, 6 Ann. Cas. 362, a somewhat noted 
case in federal jurisprudence. 





CONSTITUTIONAL LAW — ORDINANCE 
MAKING UNEQUAL ASSESSMENT OF 
SPECIAL TAXES.—U. S. Supreme Court con- 
cedes that in the assessment of special taxes 
for benefits to property, it is only necessary to 
consider “reasonable probabilities.” An ordi- 
nance, however, must be framed for such a pur- 
pose so as to create the “reasonable presump- 
tion that substantial justice generally will be 
done.” 





It was, therefore, held that an ordinance for 
assessing special taxes according to a front 
foot and an area rule takes property without 
due process of law, where it is sought to be 
enforced to a depth of 500 feet as to defen- 
dant’s tract when lots next to it are included 
to only about 100 feet and those opposite to it 
to about 150 feet. Gast Realty & Investment 
Co. v. Schneider Granite Co., 36 Sup. Ct. 254. 

It is stated that this case and others in 
Missouri reports show that assessments under 
this ordinance have made upon “tracts not cut 
into city lots extending back from the streets 
much farther than the distance within which 
paving could be supposed to be a benefit.” 

This ruling must be taken as decisive in 
favor of land in which injustice is done by 
the ordinance. It may be that one not suffer- 
ing by the unjust plan it prescribes would 
have no complaint against an assessment un- 
der it. But it is something of a severe criti- 
cism of St. Louis Board of Public Improve- 
ments, that it prepared and caused to be adopt- 
ed “an ordinance that is a farrago of irra- 
tional irregularities throughouf,” as thus the 
Supreme Court declares it to be. 





PLEADING AND PRACTICE—AMENDING 
SO AS TO BRING ACTION UNDER FED- 
ERAL EMPLOYERS’ LIABILITY ACT.—It is 
held, by U. S. Supreme Court, that where an 
employe brings an action in a state court 
against a railroad under state law, he may by 
amendment to his petition convert it into an 
action under the Federal Employer’s Liability 
Act and that the doingofthis presents no federal 
question for review by the U. S. Supreme 
Court. Kansas City W. Ry. Co. v. McAdow, 
36 Sup. Ct. 252. 

Justice Holmes, in his crisp style of expres- 
sion, does not greatly argue out the above 
propositions, but he seems to regard the juris- 
diction exercised by state courts under state 
and federal law the same as being under one 
law and that the law of the state. He thus cuts 
a Gordian knot presented by technicality so as 
to achieve practical results. 

He closes his opinion by saying: “But these 
(technical) questions réally are immaterial 
here since the Kansas statute is so similar to 
that of the United States that the liability 
of the defendant does not appear to be affected 
by the question which of them governed the 
case. In such circumstances it is unnecessary 
to decide which law applied.” 

‘As we gather this observation the safe 
thing to do is to allege, at least in state juris- 
dictions where the law, state and federal, is 
practically the same, an accident to have hap- 
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pened in interstate commerce, and, if you can- 
not prove this, you nevertheless can recover 
under state law. If the two laws are different, 
then, as held in Wabash R. Co. v. Hayes, 234 
U. S. 86, the pleader should have one count 
under federal law and one under state law. 

BULK SALES ACT—TRANSFER TO CRED- 
ITOR NOT WITHIN ITS PROVISIONS.—Iowa 
Supreme Court believing it not to be the in- 
tention of the Legislature, in passing the 
Bulk Sales Act, to prevent creditors of a mer- 
chant being preferred, upholds a sale by a 
retailer of his stock in bulk to a creditor upon 
consideration of his debt and his agreement 
to turn over any surplus from sales to his 
vendor. Des Moines Packing Co. v. Umcaphor, 
156 N. W. 171. 

The Iowa statute forbids, other than in due 
course of business, a dealer to sell, assign or 
deliver his stock to another without notice be- 
ing given to his creditors. These words seem 
to us quite broad enough to cover any transfer 
to another than in due course of trade, and 
whatever might be thought of giving a chattel 
mortgage, it would seem that a straight trans- 
fer to another irrespective of what the con- 
sideration is comes under the statute. 

Let it be granted that a debtor may have the 
right to prefer a creditor, but, if he does it, he 
ought to execute his preference in some other 
way in sale of stock than in a sale, to the 
making of which a statute affixes conditions 


to its validity. If he, in making such 
preference, attempts to surrender his in- 


terest in real estate, he must do this 
in the manner the law for the conveying of 
such kind of property requires. And if he 
is a dealer and wishes to prefer one by a 
transfer of his stock in trade, is he not equally 
obliged to comply with the law as to such a 
transfer? 

It seems to us that decisions, and these are 
not unanimous, that he may give to another 
a chattel mortgage without complying with the 
bulk sales act, had no bearing on the question 
before the court. Would it, for example, be 
held a good transfer, free from the limitations 
of the bulk sales act, for a dealer to turn over 
to a creditor in an insignificant sum, his stock 
in trade and to repay the dealer the surplus? 
This, however, is the test. 

We are far, however, from believing that a 
chattel mortgagee is protected against other 
creditors. The nature of the property mort- 
gaged puts him on notice as to possible in- 
terests of others. A law sustained as consti- 
tutional, as these bulk sales acts have been, 
ought not to be frittered away as such deci- 
sions, as the one here referred to does. 





THE LAW RESTATED—AN INTER- 
ESTING REVIEW OF AN INTER- 
ESTING BOOK.* 


BY HON. WENDELL PHILLIPS STAFFORD, 
Associate Justice of the Supreme Court of 
the District of Columbia. 


The author of The Law Restated is not 
to be measured with the law-book makers of 
to-day. His intellectual descent is to be 
traced from the greatest in the past. He 
is a disciple of Bacon, maintaining with 
him that the body of English law came from 
past ages, largely through Roman channels ; 
that it is capable of concise statement, and 
has been thus stated in the Latin maxims, 
constituting on the whole the most compre- 
hensive and clear-edged summary of funda- 
mental law ever given to the world; that 
by such a summary the law is best taught 
and to it all questions are finally to be re- 
ferred, no matter how remote the deduc- 
tions at first sight may appear; and above 
all, that Equity, which is the very life prin- 
ciple of the maxims, is not a mere inci- 
dent or department of the law, but a moral 
force pervading all its parts—not a sep- 
arate stream, but ‘‘a river without a main” 
finding its way, underneath the surface. 
through the whole field of law, and certain 
in the end to supersede all narrow and con- 
flicting rules by virtue of its own intrinsic 
superiority. He also believes with Bacon 
that the main body of the law when thus 
stated and taught should be accompanied 
by the leading cases which best illustrate 


*The Law Restated, by W. T. Hughes, is a 
very curious and interesting little volume of 
300 pages of very small type, greatly condensed 
in statement, and in scope of thought and sug- 
gestion equal to ten volumes of any encyclopedia 
of law. 

The author is fortunate in his reviewers, and 
with his consent we are publishing an apprecia- 
tion of the new volume by Judge Stafford, not 
with the thought to advertise the book, but be- 
cause of the interesting suggestions contained 
in the elaboration of his thesis by the learned 
justice, 

This volume is published by the author him- 
self and sells for $4.00, delivered. The Central 
Law Journal Co. has consented to act as one of 
his selling agents. 
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the application of the principles, and which 
may be made to carry any subject of the 
law into the most distant and minute divi- 
sions, exactly as a tree spreads out into in- 
numerable branches, twigs, and leaves. 
One who will dwell upon this view of 
the law as an entirety, and allow himself to 
be shown how closely its leading principles 
are related, one to another, and how rules 
and decisions which he had been accus- 
tomed to regard as standing by themselves 
are really only different expressions of the 
same general truth, will not be inclined to 


blame the author for glorifying the max- ° 


ims as he does, nor for repeating them with 
a fervor and frequency which must be tire- 
some indeed to one who fails to perceive 
their philosophical connection. To the au- 
thor himself they are stars that shine by 
their own light,—couriers who carry in their 
messages their best credentials, and which 
nobly illustrate the motto, “Not authority 
for truth, but truth for authority.” To him 
it is no objection that they are hoary with 
age. As Pater wrote of certain portions of 
the Roman liturgy, ““We are so old and 
you are so young,’ they seem to say to 
those who fail to understand them.” They 
are venerable not with years only, but with 
world-long usefulness as well. Far more 
modern in their spirit than those doctrines 
of the common law with which they came in 
conflict, they have overcome these by their 
own primal and still youthful vigor—in 
England through the slow but complete +tri- 
umph of equity over law, and in America 
by express statutory declaration that when 
the legal and the equitable principles are 
opposed, the equitable must be followed. 
Equity is to the law what the New Testa- 
ment is to the Old. That there should be 
any active conflict between them is only due 
to the failure of legal minds to accept the 
broader and better rule,—the too-common 
inability to keep step with human progress. 
Maxim-law—Equity—is thus at the same 
time very old and very new. It is new, as 
all truth is fresh and perennial; it is old, 
as having approved itself to men of old 
time, and as having found clear and master- 











ful expression on their tongues. We cannot 
hope to state the old truths better. 

There are some things—the Golden 
Rule, for example—that are not capable 
of improvement. The same is true of the 
golden rules of equity. How shall one ever 
find intellectual happiness in the study of 
the law, unless he can find there some prin- 
ciple of harmony that can bring order out 
of chaos? Never till then can the morning 
stars sing together and all the sons of wis- 
dom shout for joy. If there be such a har- 
mony, and there must be if the soul of law 
is justice, then it is only reasonable to sup- 
pose that the main body of truths that com- 
pose it is capable of luminous expression 
and has found such expression in the past. 
When, therefore, we find sentences that 
have survived the deaths of empires and 
retain their power to mold men’s thought 
and action under every sky, sentences that 
are scattered through every volume of the 
law, is it a Quixotic effort to attempt to 
bring them all together, to arrange them in 
their natural order and relations under the 
leading divisions of the law, and to offer 
them as a compendious statement showing 
the “truth, unity and concord” of jurispru- 
dence? If such a restatement of the law 
in its entirety, occupying less than fifty 
pages, be supplemented by a text index for 
ready reference, wherein the searcher may 
find his way at once to the principle which 
directly controls or is most nearly related 
to his question, and to those cases where 
the ablest courts have been engaged upon 
it,—cases around which annotators have 
amassed the wealth of decisions that enrich 
the subject,—shall we not have been offered 
the best handbook, the best starting-point 
and guide, the best key to the library, and 
the best solution thus far found to the prob- 
lem that confronts the lawyer of to-day? 

The mass of case law is crumbling under 
its own weight. Not only is it impossible to 
master it, it is not desirable even if it were 
possible. What we do want is a text of 
universal principles from which we may 
statt and to which we may return, with 
plain and reliable guideposts to those 
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great historical decisions from which, by the 
help of annotations, we may extend our 
exploration as far as we may need. ‘The 
author for us is the one who places in our 
hands the silken thread that will lead us 
back from any winding of the labyrinth to 
the central principle, and show the connec- 
tion between that universal truth and the 
dimmest corner or recess our search has 
found. 


I wish to speak briefly of the author’s 
presentation of the great subject of pro- 
cedure. Here, too, his view is deep, search- 
ing, and clarifying. Procedure, he rightly 
insists, is the backbone of the law. The 
study of procedure is nothing less than the 
study of government. Due process of law 
includes a constitutional method of pro- 
cedure. Not all requirements of such a 
procedure are expressed in the written con- 
stitution. Many of them are implied, but 
not less sacred and mandatory. A court 
must have a record and be bound by it, or 
else there is no protection against the exer- 
cise of illegal and arbitrary power. The 
clerk is a constitutional officer, because con- 
templated by the constitution as the proper 
officer to make up and keep such a record. 
The record shows the authority or want of 
authority in the court to proceed to judg- 
ment. If the authority can be presumed 
from the mere fact of its exercise by the 
judge, or gathered merely from the judge’s 
own recitals in his judgment, his authority 
is beyond attack, and the party’s rights are 
entirely at his mercy. Such is not the law. 
His jurisdiction is limited and defined by 
the pleadings. It must appear from the 
record that there was an issue before him, 
proper to be tried and within his authority 
to determine. He cannot act in court as an 
arbitrator. The consent of the parties can- 
not confer jurisdiction as. to the subject- 
matter. His authority is derived from the 
law. Therefore the parties cannot dispense 
with pleadings altogether, nor waive them 
to any such extent that the foregoing requi- 
sites need not be observed. The record 
exists not for the parties only, nor indeed 





primarily, but first of all for the State and 
the public. The same considerations re- 
quire that the complaint shall disclose a 
cause of action. Courts are established to 
right wrongs, and the complaint must show 
that a wrong has been committed. It must 
also disclose who is the party wronged and 
who is the wrongdoer. To say that such a 
complaint may be waived by the defendant 
is to say that a party may confer upon the 
court jurisdiction over a subject not com- 
mitted to the magistrate by law, or dispense 
with a record which the State requires for 
its own purposes. The rights of the public 
are concerned because they are bound by 
constructive notice of the proceedings, and 
are entitled to a record whereby they can 
ascertain the facts of which they must take 
notice. 


The State and the public are entitled 
to a_ substantial record for the further 
purpose that it may always be known 
what was decided in a former case, when 
it is claimed that the same matter is being 
drawn in question a second time between 
those who should be bound by the first de- 
cision. The State is interested that there 
be an end of litigation, and that the judicial 
machinery shall not be used over and over 
again for the same question. It is also 
known as the common-law record, or record 
proper. - In this record are preserved such 
facts, and such facts only, as are necessary 
to show jurisdiction of the court over the 
parties, and over the subject-matter de- 
scribed in the pleadings; also a verdict, 
judgment, or decree within and founded 
upon the issues raised by the pleadings. 
Anything beyond this may be waived by the 
parties. 


This nonjurisdictional, or waivable, or 
error matter must be preserved in and be 
shown by a separate record, the statutory, 
or bill of exceptions, record. This record 
is for an appellant, and for appeal purposes 
only. It was unknown at common law. 
Jurisdiction once being established and 
shown by the common-law record, and not 


_ until then, the maxim, Omnia praesumuntur 
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rite, etc., comes into play, and under it all 
error committed by the court in the prog- 
ress of the case is cured unless preserved by 
the statutory record, and error duly as- 
signed thereon with precision and certainty. 

The author has brought to light the rea- 
son for the necessity of these two records, 
that is, that each is governed by a maxim 
peculiar to itself. To the mandatory record 
applies the maxim, Debile fundamentum 
fallit opus. ‘There is no presumption in 
favor of this record. It must affirmatively 
show its validity upon its face. 

But, jurisdiction once being established, 
the maxim Omnia praesumuntur then ap- 
plies, under which all further proceedings 
are presumed to be correct, unless error 
therein is affirmatively shown and duly ex- 
cepted to. It is to this record that the doc- 
trine of waiver applies, not to the com- 
mon-law record, where the interests of the 
State must be met, and cannot be waived 
by the parties nor be overlooked by the 
court. 

Perhaps the highest single service the 
author has rendered has been by making 
plain the “great gulf fixed” by reason and 
the needs of government between the man- 
datory and the statutory records. So far 
as I am aware, he has been the first to ade- 
quately state and defend the grounds upon 
which that distinction rests, and to show 
that free constitutional government itself is 
bound up with the essentials of procedure; 
that as the law arises out of the facts, the 
facts must always appear that justify the 
judgment; that the interests of the State 
require it, and that the parties cannot bar- 
gain it away. This is the great forgotten 
truth which he has brought to light, and 
has illustrated with a clearness of compre- 
hension and a wealth of learning that place 
him among the greatest legal authors. The 
alarming extent to which this distinction 
has been lost sight of is shown by the long 
array of cases criticised in these works, 
some of them emanating from tribunals of 
the greatest importance. Neither are the 
recognized writers upon pleading free from 
confusion and inconsistency upon this point, 





a fact to which much of the contrariety of 
decisions must be traced. Let him who is 
not to be awed by reputations read the au- 
thor’s criticism of Chitty, Stephen, and 
Gould at § 113 and following of his work 
entitled Equity in Procedure, and ask him- 
self if the criticism is not sound and just, 
and whether the author has not pointed out 
in Sergeant Williams’ misleading note the 
little rift in the lute which has led to all the 
discord that has become so painful. If any 
matter of substance can be waived, why 
cannot all be waived? Where is the divid- 
ing line, if not between form and substance? 
The courts of many states have followed 
the false premise to its logical and violent 
conclusion, and have held that all pleadings 
may be waived. Such is the condition to 
which we have been brought upor a sub- 
ject which involves life, liberty, property, 
the rights of the citizen against the exercise 
of arbitrary power,—even the existence of 
constitutional government itself. 

Another mark of this man’s writing, and 
one which cannot be too highly praised, is 
the morality which runs all through it like 
a thread of gold, giving richness and luster 
to the whole web. He never fails to show 
that the law is, in its controlling purpose, 
ethical, and not formal merely. Again and 
again, and not seldom where we should least 


expect it, we are taught that the minor 


maxim or the familiar rule is only a phase 
of a broader rule, expressed in terms that 
leave no doubt of its relation to fundamen- 
tal truth and justice. He himself has lived 
so long in the companionship of the great 
maxims that he instinctively judges of all 
questions by them; and the result is that his 
view has a soundness and wholesomeness 
not otherwise to be obtained. This I say 
not only from a study of his works, but 
from hours of conversation in which I have 
watched his mind as it grappled with prac- 
tical questions then first propounded to 
him, and observed the celerity and certainty 
with which he handled them, always finding 
their solution in the proper application of 
fundamental principles, and at the same 
time pointing to the leading illustrative 
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cases. His ethical quality is shown not 
merely by his intrepid attitude towards de- 
cisions and texts that are responsible for 
the chaos into which the law has been 
thrown, but by the fairness and candor with 
which he treats those to whom he is most 
strongly and consistently opposed. He has 
a passion for accuracy, realizing that, no 
less in law than in religion, it is the truth 
that makes us free. His life has been a 
singular example of the power of a great 
idea, which can subdue unto itself all per- 
sonal interests, and make the whole man its 
herald and protagonist, willing to spend and 
be spent for the truth which it has been 
given him to see more clearly than his fel- 
lows. He “sees law steadily, and sees it 
whole.” He is the apostle of the unity of 
law and the sanctity of constitutional pro- 
cedure,—a doctrine which is to some a 
stumbling-block and to others foolishness, 
but to those who are able to comprehend 
it, both the power of law and the wisdom 
of law. 


Now a few words by way of illustration. 
The author’s whole view of the law is re- 
lated to that maxim which has been aptly 
called the Golden Rule of Jurisprudence: 
Juris praecepta sunt haec, honeste vivere, 
alterum non laedere, suum cuique tribuere: 
The precepts of the law are these,—to live 
honorably, to hurt nobody, to render to 
everyone his due. “To hurt nobody,”— 
alterum non laedere,—that is the precept 
which must appear to have been broken be- 
fore any court has a right to call upon one 
individual to answer to another. Conse- 
quently the plaintiff must state in his com- 
plaint facts, which, on their face, show that 
a wrong has been done to him, and done by 
the defendant. If he fails to do so, the 
court has no authority to proceed. Its jur- 
isdiction does not attach; it cannot be in- 
voked by anything less ; there is nothing for 
the court to act upon. The test of the com- 
plaint is the general demurrer. That is 
only a means of calling the attention of the 
court to the fact that there is nothing for 
the court to act upon. The court of its 





own motion may take cognizance of the sit- 
uation, and refuse to proceed. It ought to 
do so if it observes the plight in which the 
case stands. No lapse of time, no failure 
to raise the question, can mend the matter. 
Even by express consent the parties cannot 
give the court jurisdiction over a subject- 
matter which the law does not recognize as 
sufficient to call upon the court for action. 
Hence it follows that the general demurrer 
cannot be waived. Our author leads us at 
once to this fundamental truth, and shows 
us where runs the dividing line between 
matter that may be waived and matter that 
cannot be waived. His teaching is funda- 
mental, logical, sound; and if it had been 
followed by decisions everywhere we should 
have had a sane and consistent procedure, 
instead of the wilderness of contradictions 
that has taken its place. 

Therefore, if you have a question of 
pleading, you may turn to his pages and 
get your bearings by the fixed stars. By 
these you can determine how far any par- 
ticular court in any decision has gone astray, 
and even if you cannot hope to overrule the 
decision you can at least have the satisfac- 
tion of discerning the truth and of stating it, 
as a lawyer is bound to do. Better still, you 
may be able to prevent any further depart- 
ure from reason, and to arouse a just ap- 
preciation of the subject. You will find 
the matter of pleading dealt with as an ex- 
pression of substantive law. You will learn 
the relation of the general demurrer to ap- 
pellate procedure, collateral attack, res adju-— 
dicata, and due process of law, and be 
shown the interest the State has in matters 


‘of procedure, independently of the interest 


of the parties to the proceeding, and that 
the interest of the State is beyond the con- 
trol of the parties——cannot be conceded 
away by either, nor by both. You will 
find a demonstration that all the above sub- 
jects have interactions, and that they all 
run back to the fundamental maxim, Alter- 
um non laedere. ‘This illustrates my mean- 
ing when I say that the author’s works are 


not only logical and philosophical, but also 
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profoundly moral. The truth he teaches up- 
on this subject, although it is as old as jur- 
isprudence, will be to many lawyers a new 
discovery,—an element as rare as radium, 
and one that will be found as precious and 
as powerful. 


Or suppose your question relates to 
Fraud or Illegality. You turn to those titles 
in the Index, and are pointed to the maxims 
and cases that will serve you as keys and 
guides. You find, /n pari delicto potior 
est conditio defendentis, and Ex dolo malo 
non oritur actio, with their cognate maxims 
and their illustrative cases, and are referred 
to the appropriate sections of the Restate- 
ment itself. Here you will have in hand 
the clues to the whole library. If your case 
involves the principle that no one can act 
where his integrity and his interest are in 
conflict, before wasting your time over a 
search for cases as nearly like yours as pos- 
sible, in their accidental circumstances, you 
will look at Agency, Trustees, or Equity, 
and be pointed to the major maxim, Jdem 
agens et patiens esse non potest. There- 
from you will be led to the most important 
cases and the best discussions of the prin- 
ciple in opinions, text-books, and annota- 
tions. The same course is to be pursued 
if you are interested in the law of Assent 
as applied to a contract, or in the Liability 
of Infants, or the liability of a husband for 
the debts of the wife. If you are concerned 
with Remoteness or Privity of Causation, 
these topics will conduct you to Jn jure non 
remota, to the Squib Case and exhaustive 
résumés of this important principle. The 
law of Intent in Crime will be looked for 
under the title Intent, and you will find your 
point of departure in Actus non facit nisi 
mens sit rea. And so on in other cases. It 
would seem to require no argument to dem- 
onstrate the advantage of examining every 
question in the light of such principles, and 
of getting one’s bearings, to begin with, 
from the fixed and unalterable landmarks 
of the law. The value of any book depends 
largely upon the reader’s familiarity with it 
and his habit of keeping it at his elbow, and 





of consulting it on every question that 
arises. Such a use of the present book will, 
I am confident, make good all that I have 
said. 








INSURANCE—ACCIDENT. 





STONE vy. FIDELITY & CASUALTY CO. OF 
NEW YORK. 





Supreme Court of Tennessee. Jan. 17, 1916. 





182 S. W. 252. 





An injury is not produced by accidental 
means, within the terms of a policy, where it is 
the natural result of an act or acts in which 
the insured intentionally engages, and is caused 
by a voluntary, natural, ordinary movement, ex- 
ecuted as was intended. — 





FANCHER, J. Complainant sued to re- 
cover under the terms of a policy which was 
to insure him against bodily injury sustained 
during the term of one year, through acci- 
dental means, and resulting directly, indepen- 
dently, and exclusively of all other causes, in 
immediate, continuous, and total disability. 
The injury complained of is stated as follows: 

“Complainant would now show the court that 
some time in November, 1913, he went to Nash- 
ville, Tenn., to attend the football game be- 
tween Vanderbilt and Sewanee; that the day 
was rather cool, and the ground was rather 
damp; he attended the game on the afternoon 
of November 27, 1913, and at that time con- 
tracted a cold, resulting in lumbago; that he 
stayed in Nashville all night, and sat up until 
about 12 o’clock, returning home the next day, 
the 28th. On the morning of the 28th he 
awoke with a cold and lumbago, and in the 
evening came home and went to bed, and was 
confined to his room and bed for seven con- 
secutive days. He consulted Dr. Mitchell and 
told Dr. Mitchell that he was going to take 
some medicine known as ‘black draught,’ 
thinking by this means to clean out his sys- 
tem, and thus restore his health. This medi- 
cine was composed of two-thirds of a pint of 
whisky and a box of ‘black draught,’ which 
was a very strong liver medicine. These were 
poured together so as to make the whole in 
quantity above one quart. The effect of this 
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medicine was to purge the system. Com- 
plainant took a dose of this medicine on the 
morning of the third of December, before sup- 
per and continued this treatment, taking it be- 
fore each meal until the following evening. 
The consequence of taking this medicine was 
to debilitate the system, and this resulted in 
a very weak physical condition. This con- 
dition obtained until Thursday, when com- 
plainant was lying upon the bed, and had had 
a short nap up to about 8 o’clock. Thereupon 
he called his wife to bring him the Nashville 
Banner, and asked her to turn on the light at 
the head of the bed so that he might read the 
paper. Complainant then reached for the 
paper and raised it above his head, and the 
light was turned on, when he found he had lost 
the sight of his left eye. On raising his hands 
he felt some change had come over his left 
eye. On consulting a physician he was in- 
formed that the loss of his left eye was due 
to the fact that in his weakened condition re- 
sulting from the purging of the ‘black draught,’ 
that he raised his hand suddenly to get the 
paper and that his blood pressure was strong 
and rushed to his head, causing a blood rupture 
of the retina—that is causing a little clot of 
blood to rest on the nerve of the eye or in the 
retina, thereby destroying his sight. Com- 
plainant charges that the loss of his left eye 
resulted wholly from accidental means.” 

The demurrer which the chancellor sus- 
tained raises the point that the injury or 
disability suffered was caused by sickness or 
disease and not through accidental means, re 
sulting directly, independently, and exclusively 
of all other causes 


[1] The general rule is that an injury is 
not produced by accidental means, within the 
meaning of this policy, where the injury is 
the natural result of an act or acts in which 
the insured intentionally engages. A person 
may do certain acts the result of which pro- 
duces unforeseen consequences resulting in 
what is termed an accident; yet it does not 
come within the terms of this contract. The 
policy does not insure against an injury that 
may be caused by a voluntary, natural, ordi- 
nary movement, executed exactly as was in- 
tended. 


Therefore, to determine the matter, we look, 
not to the result merely, but to the means 
producing the result. “It is not sufficient that 
the injury be unusual and unexpected, but 
the cause itself must have been unexpected 
and accidental. In re Scarr, (1905) 1 K. B. 367, 
2 B. R. C. 385, 82 L. T. N. S. 128, 21 Times L. 
R. 173, 1 Ann. Cas. 787; Cledera v. Scottish Ac- 





cident Ins. Co. (1892) 19 R. 355, 29 Scott 
L. R. 303; Smith v. Travelers’ Ins. Co. (1914) 
219 Mass. 147, 106 N. E. 607, L. R. A. 1915B, 
872; Feder v. Iowa St. Traveling Men’s Ass’n, 
107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 70 
Am. St. Rep. 212; Shanberg v. Fidelity & Cas- 
ualty Co. (C. C.) 143 Fed. 651, affirmed in 158 
Fed. 1, 85 C. C. A. 343, 19 L. R. A. (N.S.) 1206; 
Lehman v. Great West. Acc. Ass’n, 155 Iowa, 
737, 1383 N. W. 752, 42 L. R. A. (N. S.) 563; 
Smouse v. Iowa St. Traveling Men’s Ass’n, 118 
Iowa, 436, 92 N. W. 53; McCarthy v. Travelers’ 
Ins. Co., 8 Biss. 362, Fed. Cas. No. 8,682; Nisk- 
ern vy. United Brotherhood, 93 App. Div. 364, 87 
N. Y. Supp. 640; Hastings v. Travelers’ Ins. 
Co. (C. C.) 190 Fed. 258; Cobb v. Preferred Mut. 
Acc. Ass’n, 96 Ga. 818, 22 S. E. 976; Travelers’ 
Ins. Co. v. Selden, 78 Fed. 285, 24 C. C. A. 92; 
Southard v. Railway Passenger, etc., Co., 34 
Conn. 576, Fed. Cas. No. 13,182. 

Attention is especially directed to the very 
excellent notes on the subject in 42 L. R. A. 
(N. S.) 563 and 1 Ann. Cas. 787. These notes 
illustrate the subject by statements of the 
facts. 


In the foregoing cases no liability was found, 
because the injury was not produced by acci- 
dental means. 


In Cobb v. Preferred Mut. Acc. Ass’n, supra, 
the plaintiff was in a feeble condition, and in 
carrying his baggage a short distance it was 
found that his eye was affected, finally result- 
ing in blindness. The plaintiff had not fallen 
nor received any shock, blow, or jar, and there 
was nothing unusual in the manner of carrying 
the baggage or his movement while so doing. 
It was considered that the means producing 
the injury were not accidental. 

In Feder v. Iowa St. Traveling Men’s Ass’n, 
supra, a rupture of an artery occurred while 
the insured was reaching in an ordinary way 
over a chair to close some window shutters, 
and he did not fall or lose his balance. Every- 
thing was done as was intended. It was held 
the rupture was not sustained through acci- 
dental means. 


The same doctrine is announced in other 
cases, but a recovery had because the injury 
was sustained through accidental means. These 
cases are Standard Life & Acc. Ins. Co. Vv. 
Schmaltz, 66 Ark. 588, 53 S. W. 49, 74 Am. St. 
Rep. 112; Atlanta Acc. Ass’n vy. Alexander, 104 
Ga. 709, 30 S. E. 939, 42 L. R. A. 188; Me- 
Glinchey v. Fidelity & Casualty Co., 80 Me. 251, 
14 Atl. 13, 6 Am. St. Rep. 190; Reynolds v. 
Equitable Acc. Ass’n, 59 Hun, 13, 1 N. Y. Supp. 
738; Pervangher v. Casualty, etc., Co., 85 Miss. 
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31, 37 South. 461; Bailey v. Interstate Casualty 
Co., 8 App. Div. 127, 40 N. Y. Supp. 513; Rodey 
v. Travelers’ Ins. Co., 3 N. M. (Gild.) 543, 9 
Pac. 348; Taylor v. Gen. Acc. Corp., 208 Pa. 
439, 57 Atl. 830; Stout v. Pac. Mut. L. Ins. Co., 
130 Cal. 471, 62 Pac. 732; Mutual Acc. Ass’n v. 
Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 
60. 


The following authorities are in conflict with 
those above cited: North American L. & A. Ins. 
Co, v. Burroughs, 69 Pa. 43, 8 Am. Rep. 212; 
Horsefall v. Pacific Mut. L. Ins. Co., 32 Wash. 
132, 72 Pac. 1028, 63 L. R. A. 425, 98 Am. St. 
Rep. 846; Young v. Railway Mail Ass’n, 126 Mo. 
App. 325, 103 S. W. 557; Rose v. Commercial 
Mut. Acc. Co., 12 Pa. Super. Ct. 394; Patterson 
v. Ocean Acc. & Guaranty Co., 25 App. D. C. 46. 


[2] Now, looking to the particular facts 
here alleged, we find the cause alleged to have 
produced the injury was a natural and ordinary 
movement. Complainant was lying quietly on 
the bed, and called to his wife to bring him 
the Nashville Banner, that he might read it. 
He then reached for the paper and raised 
it above his head, and the light was turned on, 
when he found he had lost the sight of his 
left eye. He was informed by his physician 
that the loss of the eye was due to the fact 
that in his weakened condition, resulting from 
the purgative he had taken, he raised his hand 
suddenly to get the paper, and that his blood 
pressure was strong and rushed to his head, 
causing a blood rupture of the retina, thereby 
deStroying his sight. The weakened condition 
due to the purgative was not accidental, nor 
was the excessive blood pressure; both being 
physical conditions produced from natural 
causes. 
to get the paper was executed exactly as in- 
tended. It was a simple and ordinary move- 
ment. The rushing of the blood with excessive 
pressure, rupturing the retina, was therefore 
caused by natural means. While the result 
was not foreseen, the causes producing that 
result were not accidental. It is well in line 
with the cases above cited sustaining the 
majority rule, which we adopt. This rule af- 
fords a reasonable interpretation of the con- 
tract. 


The position here taken is not in conflict, 
as we view it, with the opinion of our court 
in Insurance Co. v. Bennett, 6 Pick. (90 Tenn.) 
256, 16 S. W. 723, 25 Am. St. Rep. 685, when 
the facts of the case are properly considered. 


We deem it unnecessary to pass upon the 
next point, raised by demurrer, namely, that 
if the injury may be said to have resulted 





| 
The movement of the hand suddenly 





through accidental means, yet it did not so 
result “directly, independently, and exclusive- 
ly of all other causes.” The learned chan- 
cellor sustained the demurrer in this respect 
also, and there is strong authority for his posi- 
tion. But, inasmuch as the foregoing is deci- 
sive of the case and the question of proximate 
cause and what contributing facts would be 
too remote to be considered as entering into 
the accidental means producing the injury 
must depend upon the facts of each case, dis- 
cussion on that point is omitted. 


Affirmed. 


Note.—Accident Resulting from Involuntary 
Movement—Many cases support the ruling in 
the instant cases, one of the most prominent be- 
ing that of Smith v. Travelers’ Ins. Co., 219 
Mass. 147, 106 N. E. 607, L. R. A. 1915 B, 872, 
which was very like the instant case, except 
that in the Smith case the act having an unex- 
pected effect was more deliberate in its nature, 
than in the instant case. The movement in the 
instant case was of an involuntary nature and 
yet it resulted in loss. In the Smith case there 
was the deliberate -injection of a douche in the 
nasal organ and the court speaks of the deceased 
taking the douche “not accidentally in any sense 
of that word, but purposely, with full knowl- 
edge of its character and in the very way in 
which he intended to take it.” In the instant 
case it is said: “The movement of the hand 
suddenly to get the paper was executed exactly 
as intended. It was a simple and ordinary move- 
ment.” Perhaps it was the latter, but is that a 
test? If in making the movement he had struck 
his hand against a knife, or a revolving saw or a 
needle, would not the injury resulting have been 
an accident? If he had carefully have moved 
his hand against these external things, it would 
not have been an accident. 


Take the case of National Life & Accident 
Ins. Co. v. Singleton, Ala., 69 So. 80, and the 
company was held liable, where insured, in shav- 
ing himself, cut his lip, whereby it became in- 
fected and the infection spread to his entire face 
and neck and he died as a result of the infec- 
tion. The court said: “If death did so result 
from the cutting of the lip of insured while 
shaving, whether he was shaving himself or be- 
ing shaven by another, we hold that the death 
would be within the terms of the policy which 
provides against ‘bodily injuries effected through 
external, violent and accidental means.’ There 
was no evidence whatever to show that the in- 
sured or any other person intentionally cut the 
gash.” So in the instant case there is no evi- 
dence to show that insured intended to cause 
a rush of blood to his head, thus rupturing the 
retina. Was not this rush of blood as immedi- 
ately connected with the sudden act by insured 
as was the lip-cutting in the Singleton case? The 
only difference, I see, is that one was a visible 
injury and the other not. ‘ 


Take the case of New Amsterdam Casualty 
Co. v. Johnson, Ohio, 110 N. E. 475, wherein it 
was held there was no accident, where deceased 
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died from dilatation. of the heart brought on 
from taking a plunge in a cold bath. The court 
said, however, that: “The insured did nothing 
but that which he intended to do. He planned 
for and deliberately entered on the project, and 
so far as it appears, it was carried out precisely 
as intended. * * * A case is cited where recovery 
was had by reason of a ruptured blood vessel 
occasioned by the mere lifting one’s self naturally 
out of a chair. It is felt by this court, that in 
such a case, as in the case at bar, such a conclu- 
sion would be unduly pressing the construction 
of the language universally employed in naked 
accident policies.” Yet the court does not say 
it disagrees with the case cited and there were 
not present in such a case the deliberate intent 
that existed in the case before it. 


So also take the case of Feder v. Iowa State 
Traveling Men’s Asso., 107 Iowa 538, 78 N. W. 
252, 43 L. R. A. 693, 70 Am. St. Rep. 212, and 
the theory of voluntary acts deliberately per- 
formed is stated, and the case itself was of such 
a deliberate act as of one reaching over a chair 
to close window shutters. There was no sudden 
involuntary movement in this kind of perform- 
ance. As the instant case says: “Everything was 
done as was intended.” There was no spontaneity 
about the act at all. The like observation is 
pertinent in respect of Cobb v. Preferred Mut. 
Acc. Assn., 96 Ga. 818, 22 S. E. 976, cited and 
referred to in the instant case. 


And a leading case on this subject, U. S. Mut. 
Acc. Assn. v. Barry, 131 U. S. 100, 121, 33 L. 
ed. 60, g Sup. Ct. 755, shows an injury from 
leaping from a train and the court said: “It 
must be presumed not only that the deceased 
intended to alight safely, but thought that he 
would.” 


The question of movement being voluntary 
or involuntary was considered in Smouse v. 
Traveling Men’s Assn., 118 Iowa 36, and the 
following was said: “An examination of the 
testimony reveals nothing to sustain a finding 
that the acts and exertions put forth by as- 
sured in removing his nightshirt or in disen- 
tangling himself therefrom were of an involun- 
tary character. An involuntary movement is 
one which is made against the will; or inde- 
pendent of the will, as in the process of breath- 
ing or in the circulation of the blood or as 
seen in a body in convulsions. The most shown 
in the present case is that Mr. Smouse, on being 
suddenly awakened from sleep, appeared dazed 
and confused; but he evidently comprehended 
the call of his wife to dress quickly, which he 
was endeavoring to do.” It was not necessary 
for the court to rule that involuntary move- 
ments are always within the limits it defined, 
and it is easy to see the court does not so 
think. The question here is whether a sudden 
movement of the kind in the instant case is 
necessarily a voluntary movement. It seems to 
me there was room for a jury question. The 
point I make is that there may be a difference 
between the cases relied on by the instant case, 
where deliberate purpose was present, and the 
case that was before the court. There seemed 
here room to doubt whether deceased did do 
what he intended to do in the way he intended. 


C. 





ITEMS OF PROFESSIONAL 
INTEREST. 





MEETING OF THE CONNECTICUT BAR 
ASSOCIATION.—The eighth annual meeting 
of the State Bar Association of Connecticut 
was held January 31, 1916, in the Supreme 
Court Building, Hartford, Conn. 

President Charles Phelps, of Rockville, pre- 
sided and made the principal address dealing 
mainly with recent state legislation. 

Judge Simeon E. Baldwin reviewed the 
legal results of the recent Pan-American Scien- 
tific Congress, and Mr. Henry D. Estabrook, 
of New York, spoke on the Constitution. Dur- 
ing the course of his remarks, in speaking 
of the Supreme Court as the greatest of 
tribunals, Mr. Estabrook is reported to have 
said that “the nine judges who constitute the 
Supreme Court are chosen for their abilities— 
sometimes.” This facetious anti-climax pro- 
voked a titter which the public press con- 
strued as a reflection on the recent appoint- 
ment of Mr. Brandeis. The remark was un- 
fortunate for the simple reason that if there 
are any valid objections to Mr. Brandeis as a 
candidate for Supreme Justice the objection 
does not and cannot have reference to his 
intellectual capacity or legal acumen in which 
respects he seems to equal if not to over- 
tower some of the men who have heretofore 
sat upon the bench. 








BOOK REVIEW. 





JONES’ BLACKSTONE—TWO VOLUMES. 





Prof. Wm. Carey Jones, Director of the School 
of Jurisprudence of the University of Cali- 
fornia, is the author of an annotated edition of 
Sir William Blackstone’s Commentaries, for 
which he says: “The perennial interest in 
Blackstone’s Commentaries affords ample justi- 
fication for the periodic publication of new 
editions.” In the present edition there are 
reproduced the notes in the edition prepared 
and published in 1890 by Mr. Wm. G. Ham- 
mond, then Dean of the St. Louis School, 
recognized as very valuable and discriminative 
in their nature. , 

Prof. Hammond’s edition shows that up to 
1890 he found nearly 6,500 references in Amer- 
ican jurisdictions to Blackstone’s Commen- 
taries and since then nearly 2,500 are to be 
added. 

Especially interesting in the present edition 
is what the notes show about the fellow 
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servant doctrine from the standpoint of prin- 
ciple and as statute and decision have modified 
the old rule. Of like interest in the note 
regarding husband and wife, and marriage 
and divorce, inclusive, also of alimony. The 
most radical departure from the old common 
law theory is that made by enabling acts. 

Many other things in modern law are 
touched upon, as it has been made by statute 
or evolved in application to modern conditions. 

We know of no better way for measuring 
the progress we have made, sometimes pos- 
sibly retrogression, than the study of common 
law principles as shown in the Commentaries 
and the judicious notes made by editors such 
as Mr. Jones. Particularly is this so when 
we consider tenures of real estate as formerly 
existing and now changed. The abolition of 
the feudal system of necessity greatly changed 
all this, but how far the change worked has 
been the question with our courts and con- 
veyancers. 

But above all, this sort of book helps to 
win the profession back to a study of the 
principles upon which our jurisprudence is 
based, and Mr. Jones in his enthusiasm de- 
serves distinct praise in his effort to keep the 
interest he speaks of from abating in any 
degree. 

The present edition in two volumes, con- 
taining the four books of Sir William Black- 
stone, with tabular views of each book, with 
the original introduction on the Study of 
Law, the Nature of Law and Law of Eng- 
land, is presented in very attractive print, on 
thin-leaved paper, and bound in law buckram, 
and comes from the well known house of Ban- 
croft-Whitney Company, San Francisco, 1915. 








BOOKS RECEIVED. 





The Commodities’ Clause; a treatise on the 
developmentand enactment ofthe Commodities’ 
Clause and its construction when applied to 
interstate railroads engaged in the coal indus- 
try. By Thomas Latimer Kibler, M. A., Ph. D. 
Professor of Economics. A. and M. College of 
Texas. Price, $3.00. Washington, D. C., John 
Byrne & Co., 1916. Review will follow. 





Trusts, Pools and Corporations. Edited with 
an Introduction by William Z. Ripley, Ph. D., 
Nathaniel Ropes Professor of Economics, Har- 
vard University. Revised edition. 1916. Ginn 
& Company. Boston. Price, $2.75. Review 
will follow. 





HUMOR OF THE LAW. 





A settlement worker tells the following story: 

“In the old days of carpet bag rule, when 
the colored brother was in great evidence at 
election times, on one occasion in an election 
an officer amused himself by mixing a large 
number of rat poison circulars among the 
regular ballots. They were the same size as 
the ballots, but instead of the party insignia 
bore a picture of a large rat. Many of the citi- 
ezns ‘voted’ the rat poison ticket until at last 
a field hand, more cautious than the others, 
took one of the circulars to a pompous old 
uncle. 

“Won’t you please tell me, Uncle Isam, what 
dish here rat stoods for?” he asked. 

“The old man took the circular, adjusted his 
brass rimmed specs and stared at the rodent 
for a moment. Then he handed back the paper. 

“‘Brudder,’ he said, ‘is yo’ lived all dis time 
an’ nebber heered tell ’bout de Ratification ob 
de Constitution?’ ”—St. Louis Star. 





A tailor who was defendant in a case tried 
in court seemed much cast down when brought 
up for trial. ‘What’s the trouble?” whispered 
his counsel, observing his client’s distress as 
he surveyed the jurymen. “‘It looks pretty bad 
for me,” said the defendant, “unless some steps 
are taken to dismiss that jury and get in a 
new lot. There ain’t a man amongst ’em but 
what owes me money for clothes.” 





Assistant Circuit Attorney McCullen is tell- 
ing a funny experience he had several days 
ago while selecting a jury in a robbery case. 
He had reached juror No. 11 and when he 
looked on the list saw the man’s name was 
McCullough. When the juror arose to be 
questioned McCullen was rather surprised to 
hear the man reply in a decided German ac- 
cent. 

“If the state proves beyond reasonable doubt 
this man is guilty, you would not hesitate to 
bring in a verdict to that effect and send him 
to the penitentiary, would you?” queried Mc- 
Cullen. 

The German juror with the Irish name looked 
puzzled and thinking he had not heard clearly, 
McCullen repeated the question. 

“Vell, I don’t know,” said the prospective 
juror. “You see, I don’t like to get mixed in 
these things; I would be neutral.” 

McCullen thinking he had misunderstood the 
answer, had the man repeat it. “I said I would 
be neutral,” repeated the man. 

Judge Fisher then took a hand and pro- 
pounded the question. 

“Vell, judge, I am still neutral,” said the 
man and Judge Fisher ordered him scratched 
from the venire. 
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1. Abatement and Revival—Husband and 
Wife.—The death of the husband and father 
to whom intoxicating liquors have been furnish- 
ed by defendant does not cause an action for 
loss of means of support to abate.—Whipple v. 
Rosenstock, Neb., 155 N. W. 898. 


2. Account Stated—Defined—An “account 
stated” is an account balanced and rendered, 
with an assent to the balance, express or im- 
sane v. Greenleaf, N. M., 153 Pac. 

‘. 


3. Acknowledgment—Presumption.—All pre- 
sumptions were against the probability of mis- 
conduct of a notary public taking the acknowl- 
edgment of a purported signer of a deed, or of a 
forgery which he should have discovered if it 
existed, and the burden of proving that there 
was no signature was upon the purported sign- 
er.—Hall v. Hall, Mich., 155 N. W. 695. 

4. Adverse Possession—Prescription.—Where 
defendant, in an action to foreclose a mortgage, 
joined under the allegation that he claimed 
some interest in the mortgaged premises, had 
held the land in open, adverse, and continuous 
posaeeetce for more than 20 years last past, he 

eld title thereto, irrespective of the conveyance 
of other parties——Farmers’ & Mechanics’ Bank 
v. Rivers, S. C., 87 S. E. 438. 


5. Aliens—Rights of.—The equal rights of 
all persons residing within a state to labor 
therein does not include the equal right of an 
alien to participate in the common_ property 
and privileges peculiar to citizens—-Ex parte 
Gilletti, Fla., 70 So. 446. 

6. Animals—Running at Large.—In action 
for death of horse by falling into defendant's 
cistern, ordinance prohibiting the running at 
large of live stock held complete defense, un- 
less defendant was guilty of gross negligence in 
permitting the cistern to remain open.—Wood- 
Hy v. Deshazo, Tex. Civ. App., 181 S. W. 

7. Appearance—Facts Constituting.—The ex- 
ecution and filing of a replevy bond with a 
surety is no such an appearance by the de- 
fendant whose property was attached as _ will 
authorize judgment by default against defend- 
ant and its surety on the replevy bond.—Amer- 
ican Surety Co. of New York v. Stebbins, Law- 


74, 94, 103, 114, 118 - 





a & Spraggins Co., Tex. Civ. App., 181 S. W. 
567. 


8. Arrest—Officer Without Warrant.—Where 
an officer arrested one for whom he had a war- 
rant, which was not on his person, but a mile 
away, at his house, and the one arrested quietly 
submitted the officer was not bound to show 
the warrant on the demand of a third person 
if he was known to be an officer.—State v. Beal, 
N. C., 87 S. E. 416. 


9. Attachment—Damages.— Where plaintiff 
attached defendant’s property, defendant can- 
not, in action for wrongful attachment, recover 
damages for the loss of an advantageous sale, 
having later made a saie at the same price.— 
Dawson v. Falfurrias State Bank, Tex. Civ. App., 
181 S. W. 553. 


10. Attorney and Client—Authority.—With- 
out express authorization, the acknowledgment 
of defendant’s attorney to plaintiff's attorney 
that defendant owed plaintiff money for goods 
sold could not bind the defendant.—Witt v. Carl- 
ton Dress Goods Co., N. Y. Sup., 156 N. Y. S. 693. 

11. Bankruptey—Discharge.—A mere order of 
the District Court, allowing the trustee to amend 
his specifications of objection to discharge of 
bankrupt, has not the finality necessary for re- 








view.—In re Pechin, U. S. C. C. A., 227 Fed. 
$53. 
12. Equity.—A guaranteed creditor suing 


the executrix of the debtor’s guarantor is sub- 
ject to equities in the executrix’s favor,, from 
the creditor’s having collected collateral of the 
debtor hypothecated to it and later transferred 
to it by the debtor’s trustee in bankruptcy at a 
fixed valuation.—Neblett v. Cooper Grocery Co., 
Tex. Civ. App., 180 S. W. 1162. 

13. Banks and Banking—Statutory Construc- 
tion.—The Nebraska Banking Act held to vest 
the banking board with discretionary power 
to refuse a charter for a savings bank, where 
it appears that the bank is to be conducted 
in the same room, or in a room immediately 
adjacent to one occupied by a national bank, 
and the officers and directors of the two are sub- 
stantially the same,—State v. Morehead, Neb:, 
155 N. W. 879. 


14. Bills and Notes—Consideration.—Notes 
payable in monthly installments and given in 
payment for the privilege of removing sand 
from a stream, held not void for want of con- 
sideration, though without fault of the seller 
no sand was removed.—Burner v. Nutter, W. Va., 
87 S. E. 359. 


15. Boundaries—Acquiescence.— Simple  ac- 
quiescence or failure to object for the statutory 
period, in case of an adverse holding under a 
mistake as to the true boundary line, will bind 
the real owner of the land, -though the line 
is not the true one.—Bossom v. Gillman, Fla., 
70 So. 364. . 

16. Brokers—-Compensation.—Where property 
has been listed for sale with different agents, 
the agent who first succeeds in bringing the 
vendor and purchaser together and induces 
them to enter into the contract is entitled to 
the commission.—Menten v. Richards, Okl., 153 
Pac. 1177. 


17. Burglary—Evidence.—In a _ prosecution 
for burglary, evidence that the owner saw three 
men coming from his house was admissible in 
connection with the finding of the stolen prop- 
erty in the possession of defendant and his co- 
defendants.—People v. Morrell, Cal. App., 153 
Pac. 977. 

18. Carriers of Goods—Notice of Damage.— 
A provision of an interstate shipment contract 
of live stock requiring notice of claim fér dam- 
age before removal of stock and mingling of 
same with other stock, such notice to be given 
within one day after delivery of the stock, held 
valid.—St. Louis & S. F. R. Co. v. Wynn, OKL., 
153 Pac. 1156. 

19. Chattel Mortgages—Description of Prop- 
erty.—Description in a recorded chattel mort- 
gage “one Jersey cow, unbranded, bought from 
Willie Gardner, Asherton, Tex.,” held sufficiently 
definite to charge a purchaser from the mort- 
gagor with constructive notice of mortgage.— 
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Conley v. Dimmit County State Bank, Tex. Civ. 
App., 181 S. W. 271. 


20. Compromise and Settlement—Conclusive- 
ness.—Where after a purchaser of land went 
into possession she discovered the falsity of 
the vendor’s representations, a settlement then 
made is conclusive and precludes a subsequent 
recovery of damages for the falsity of other 
representations as to matters which could have 
been discovered at the time of the settlement.— 
Crocker v. Boyd, Wash., 153 Pac. 1076. 

21. Confusion of Goods—Liability.—Where a 
bank holding mortgages on property of con- 
tractors and another promised if possible to 
protect defendants, who, with contractors, were 
primarily liable on a note, held that, where 
mortgaged property was found commingled, de- 
fendants cannot on ground of commingling 
goods defeat liability, no proceeds from mort- 
gage foreclosure being applied on the note.— 
Hill & Meredith v. First State Bank of Hills- 
boro, Tex. Civ. App., 181 S. W. 219. 

22. Commerce—Carmack Amendment. — The 
Carmack Amendment removes from state regu- 
lation all contracts involving interstate ship- 
ments.—Cook v. Northern Pac. Ry. Co., N. D., 
155 N. W. 867. 

23. Constitutional Law—Delegation of Power. 
—St. 1913, § 1797—12e, authorizing the railroad 
commission to abolish grade crossings when 
public safety requires, is not an unlawful dele- 
gation of legislative power to an administra- 
tive body.—City of Milwaukee v. Railroad Com- 
mission of Wisconsin, Wis., 155 N. W. 948. 

24. Contracts—Employment.—Laws 1911, c. 
479, subd. 2, prohibiting the employment of 
minors under the age of 16 years in operating 
carding machines, held not void as interfering 
with a contract of employment.—Green v. Apple- 
ton Woolen Mills, Wis., 155 N. W. 958. 

25.—-Rule of Construction.—Of two possible 
constructions of a contract that do no violence 
to the intention of the parties, one rendering 
the agreement valid, and the other rendering it 
void, the former will be adopted, under Rev. 
Codes, § 5032.—Finley v. School Dist. No. 1, of 
Missoula County, Mont., 153 Pac. 1010. 

26. Corporations—Receivership.—The receiv- 
er of a domestic corporation, in the absence 
of fraud on the part of mortgagees and others, 
has no greater rights in the property in litiga- 
tion than the company itself had.—Williams v. 
Old Colony Trust Co., Mass., 110 N. E. 1029. 

27. Covenants—Implied.—An implied coven- 
ant cannot be based merely on legal necessity, 
but must be necessary to the operation of the 
contract or to effectuate the intent shown by the 
words used.—Belle-Mead Lumber Co. v. Turn- 
bull, W. V., 87 S. E. 382. 

28. Damages—Unlawful Writ.—In an action 
for damages to sheep seized under an illegally 
issued writ of sequestration, an award of ex- 
emplary damages for making the affidavit for 
sequestration without probable cause was im- 
proper where the award of actual damages was 
for the owner’s expenditure necessitated by the 
negligent handling of the sheep.—tLester v. 
Hawkins, Tex. Civ. App., 181 S. W. 481. 

29. Death—Evidence.—That one had younger 
children for whom his deceased child cared, thus 
saving expense, is admissible on damages.— 
United Rys. & Electric Co. of Baltimore v. 
State, Md., 96 Atl. 261. 

20. Dedieation—Easement.—Where a vendor 
of land agrees with the purchaser that it is 
bounded by a street or alley such purchaser, as 
against the vendor and those taking with notice, 
has an easement in the property represented as 
a street or alley.—Perrow v. San Antonio & 
A. P. Ry. Co., Tex. Civ. App., 181 S. W. 496. 

31. Divorce —Cruel Treatment. — Physician, 
whose wife nagged him, preventing him from 
sleeping, calling him up at his office, and in- 
sulting him, etc., to the injury of his health 
and business, held entitled to a divorce on the 
ground of cruel and inhuman treatment.—Banks 
v. Banks, Wis., 155 N. W. 916. 

32. Venue.—Where the husband was con- 
fined in the penitentiary in a county other than 








that in which he and his wife resided, the venue 
of a divorce suit by the wife was in the county 
where they resided.—McLeod v, McLeod, Ga., 87 
S. E. 286 

33. Dower—Subsequent Marriage.—Plaintiff, 
who had been legally married to decedent, would 
be entitled to the widow’s rights in his estate, 
notwithstanding her subsequent common-law 
marriage to another, if that was not legal or 
ee v. Merrill, Ark., 181 S. W. 


34. Easements—Permission to Use.—The con- 
sent of the owner of inclosed lands to the use 
of a passway through it may be implied from 
his permission of its use without objection 
for more than 15 years, but that an owner per- 
mits the public to travel through uninclosed 
woodlands does not necessarily raise the pre- 
sumption of a grant.—Winlock v. Miller, Ky., 
181 S. W. 330. 


35. Way of Necessity—A way of necessity 
over a grantor’s land is not ordinarily implied 
in tavor of a grantee who has a convenient out- 
let across his own land which adjoins that 
conveyed.—Eng v. Olsen, Neb., 155 N. W. 796. 

_36. Ejectment—Burden of Proof.—The plain- 

tit in ejectment must show good title in him- 
self, and cannot dispossess defendant, though 
defendant cannot prove his titie—Grady v. 
Royar, Mo., 181 S. W. 428. 


37. Electricity — Negligence. — A_ telephone 
company which allowed a loose wire to dangle 
from its pole into a highway parallel to which 
an electric railroad with a bare third rai) ran, 
was guilty of negligence.—Kruis v. Grand Rap- 
ids, G. H. & M. Ry. Co., Mich., 155 N. W. 742. 

38. Eminent Domain—Damages.—lIn an ac- 
tion to condemn land for railroad right of way, 
the jury cannot consider inconveniences and 
disadvantages consequent upon the lawful and 
proper use of the railroad in so far as they 
were common to other landowners in the neigh- 
borhood whose lands were not taken.—Missouri, 
A. & G. R. Co. v. Harris, Mo., 181 S. W. 34. 

39. Estoppel—Deed of Trust.—A landowner 
who enabled_the grantee named in a deed to ob- 
tain possession of it without delivery and to 
enter and hold the land held estopped to deny 
the validity of a deed of trust given by such 
grantee while in possession.—Leonard v. Shale, 
Mo., 181 S. W. 16. 

40. Evidence—Judicial Notice.—The court 
will take judicial notice that a given municipal- 
ity was incorporated under the code chapter 
on municipalities and had no special charter.— 
Loposser v. State, Miss., 70 So. 345. 

41. Executors and Administrators—Appoint- 
ment.—Subject to Rev. St. 1909, § 15, declaring 
priority of persons entitled to administer es- 
tates, and section 19, prescribing when letters 
testamentary with will annexed shall issue, it 
is within the discretion of the court to appoint 
the administrator, and the public administrator 
has no superior right to the appointment.— 
Brinkwirth’s Estate v. Troll, Mo. 181 S. W. 
403. 








42. Life Tenant.—Where testatrix left 
realty to a life tenant, such tenant was entitled 
to rents, collected by the executor authorized 
to rent and from the proceeds to pay debts not 
needed to pay debts.—Compton v. Moore, Ky., 
181 S. W. 360. - 

43. Explesives—Proximate Cause.—Where a 
14 year old boy entered the premises of defend- 
ant company and removed therefrom dynamite 
caps and gave them to plaintiff and plaintiff 
was injured, the proximate cause of his injury 
was the tort of the infant. in the absence of 
any allegation or proof of his incapacity.— 
Bottorf v. South Const. Co., Ind., 110 N. E. 977. 


44. False Pretenses—Reliance—Where the 
evidence showed that the cashier of the bank 
was not deceived by defendant’s alleged false 
pretenses as to his ownership of property mort- 
gaged to the bank, a conviction was unauthor- 
ized.—Mason y. State, Neb., 155 N. W. 896. 

45. Fixtures—Intention.—The element of in- 
tention to make a hoist installed in a mine part 
of it is wanting, A., who installed it, having 
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hired it for temporary use, to be returned to the 
owner on expiration of the term of hiring.— 
Montana Electric Co. v, Northern Valley Min- 
ing Co., Mont. 153 Pac. 1017. 


46. Fraudulent Cenveyances—Bulk Sales Act. 
—lIt is a condition precedent to a creditor’s right 
to avail himself of the provisions of the Bulk 
Sales Act that by judgment and execution, or 
otherwise, he acquire a lien on the seller’s 
_enaneeee v. Hubschman, N. J. Ch., 96 Atl. 
189. 

47.——Consideration.—The undertaking by a 
wife to personally care for her husband’s mother 
is consideration for his conveyance to her, at- 
tacked as fraudulent, of property which had 
been conveyed to him in consideration that he 
would care for his mother.—Gilbert v. Ashby, 
Tenn., 181 S. W. 321 

48. Creditor.—Fact that plaintiff was in- 
debted to the bank which acquired defendant’s 
purchase-money notes, and had purchased 
bank’s assets at nominal figure, thereby extin- 
guishing its judgment against himself and ac- 
quiring its judgment against plaintiff, held not 
to make it inequitable for him to maintain an 
action to set aside fraudulent conveyances exe- 
cuted by defendant.—Hernton v. Short, Ark., 
181 S. W. 142. 

49. Game—Regulation.—The Legislature may 
regulate the subject of hunting game as it 
deems advisable.—State v. Philips, Fla., 70 
So. 367. 

50. Garnishment—Fraud.—Plaintiff, defraud- 
ed of cattle by defendant buying them and giv- 
ing a worthless check, may garnishee for the 
proceeds one who knew of and participated in 
the fraud, though it received them of defendant 
in payment of a debt.—Leonard v. Martin, Mo. 
App., 180 S. W. 1014. 

61. Right of.—As to the garnishee, plain- 
tiffs can assert only such rights as the defend- 
ant had against the garnishee; and any defense 
which would have been available to the gar- 
nishee against the defendant is available against 
plaintiff.—Flynn-Harris-Bullard Co. v. Hamp- 
ton, Fla., 70 So. 385. 

62. Guardian and Ward—Void Deed.—Where 
the guardian’s deed to land of his wards sold 
by order of the court recite that the land was 
appraised at $175 and sold for $120, such deed 
was void on its face, and passed no title, as 
showing a violation of Rev. St. 1879, § 166.— 
Miller v. Staggs, Mo., 181 S. W. 116. 

53. Homestead—Suretyship.—Where husband 
and wife, to secure the husband’s debt, give a 
mortgage on the homestead to which the hus- 
band has title, the wife does not thereby become 
such a surety as to be entitled to all the rights 
of other sureties.—Reeves & Co. v. Dyer, OKL., 
153 Pac. 850. 

54. Husband and Wife—Burden of Proof.— 
Where a wife’s heirs demand of her surviving 
husband an accounting of her separate funds 
received by him, he need prove only that the 
funds were expended for the benefit of her sep- 
arate estate; the rule that he is not entitled to 
reimbursement for contributions to the com- 
munity except as the community property is 
thereby enhanced not ‘applying.—Murray Vv. 
Hawkins, La., 70 So. 476. 

55.——Survivorship.—That a husband who had 
a certificate of deposit made payable to himself 
and wife retained it in his possession does not 
show a reduction to possession destroying the 
wife’s rights of survivorship.—Smith v. Haire, 

Tenn., 181 S. W. 161. 

56. Indietment and Information—Kindred Of- 
fenses.—Where criminal acts of widely different 
characteristics are arranged together under a 
statute as degrees of an offense of the same 

name, a conviction cannot be had of a crime as 
included in the offense specifically charged un- 
less the information in charging a higher de- 
gree contains all the essential allegations of the 
lower degree.—kKelly v, State, Okl. Cr. App., 153 


Pac. 1094. 

57. Injunction—Former Employe. — Laundry 
company employe sued to restrain his breach 
of agreement not to solicit customers for other 











concerns within a year, will be restrained, dur- 
ing pendency of the suit, from soliciting any 
customer of plaintiff who was such while he 
was its servant.—New York Wet Wash Laundry 
Co. v. Unger, N. Y. Sup., 156 N. Y. S. 598. 

58. Insurance — Change of Beneficiary. — 
Change of beneficiary in fraternal benefit cer- 
tificate duly applied for will be regarded as 
having been perfected in the lifetime of the 
insured, though he died one day before the new 
certificate was executed.—Hayden v. Modern 
Brotherhood of America, Iowa, 155 N. W. 830. 

59. Warranties.—where a bond declared 
that statements by the bank as to the accounts 
of its cashier should be deemed warranties, 
statements by the cashier as to the examina- 
tion of his accounts made to procure the bond 
cannot be deemed a warranty by the bank.— 
Equitable Surety Co. v. Bank of Hazen, Ark., 
181 S. W. 279. J 

60. Intoxieating Liquors—Sale to Husband.— 
A married woman and her minor children, con- 
stituting one family, may sue, for loss of sup- 
port, all who have furnished intoxicating liquors 
to the husband and father, which occasioned 
or contributed to the damages.—Whipple v. Ro- 
senstock, Neb., 155 N. W. 898. 

61. Landlord and Tenant—Lease,—Provision 
of lease of summer hotel for “just and propor- 
tional” abatement of rent if buildings be de- 
stroyed held not to authorize recovery of rent 
paid for first quarter, where destruction was 
five months after commencement of year, though 
before summer sé¢ason.—Ware v. Hobbs, Mass., 
110 N. E. 963. 

62. Lieenses—Burden of Proof.—In a prosecu- 
tion under Rev. Code 1915, § 1200, regulating 
junk dealers, the state must show that the de- 
fendant was a junk dealer at the time of the 
offense, that he purchased goods from a certain 
individual, and that he failed to make the re- 
quired entries.—State v. Checkver, Del Gen. 
Sess., 96 Atl. 202. 

63. Discrimination.—The.. operation of a 
statute imposing license taxes will not be in- 
terfered with by the courts though there are 
discriminations, unless the discriminations are 
purely arbitrary and unreasonable under every 
conceivable condition.—State v. Philips, Fla., 
70 So. 367. 

64. Libel and Slander—Campaign Funds.— 
Under St. 1898, § 4543b, prohibiting collection of 
money for campaign funds, the expenditure of 
money so collected was unlawful, and a false 
accusation of such expenditure was libelous.— 
Putnam v. Browne, Wis., 155 N. 910. 

65. Candidate for Office——Where the pro- 
prietors‘of a newspaper published of a candi- 
date for county treasurer that he was a dead- 
beat, never paid his bills, and ran for office 
only to get hold of county money, such articles 
ee v. Dawley, Wis., 155 N. 
We " 











66. Limitation of Actions—Unconditional 
Promise.—To avoid the statute of limitations, 
there must be either a new express promise to 
pay, or one which the law implies from an 
acknowledgment of the debt as a present in- 
debtedness; and the promise, whether express 
or implied, must be unconditional, or there must 
be evidence that the condition has been per- 
formed.—Wenz v. Wenz, Mass., 110 N. E. 969. 

67. Logs and Logging—Waiver.—A lumber 
company, which, under its contract to cut tim- 
ber, had the right to postpone its erection of a 
sawmill until the completion of a railroad, but 
which constructed and operated such a mill 
prior to the road’s completion, thereby waived 
its privilege to defer the erection, and the clos- 
ing down of the mill for an unreasonable time 
constituted a breach of agreement.—Woodard 
v. Glenwood Lumber Co., Cal, 153 Pac. 961. 

68. Mandamus—Discretion.—A city council 
may be compelled by mandamus to perform a 
duty involving no discretion and prescribed by 
the city charter.State v. City of Hinton, W. 
Va., 87 S. E. 358. 

69. Pleading.—The alternative writ of man- 
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relator.—Merchants’ Broom Co. v, Butler, Fla., 
70 So. 383. 


70. Marriage—Bigamy.—When a man and 
woman are legally married, the woman con- 
tinues to be his wife notwithstanding her sub- 
sequent bigamous marriage during his lifetime. 
—Estes v. Merrill, Ark., 181 S. W. 136. 


71. Master and Servant—Assumption of Risk. 
—In action for death of locomotive fireman, 
brought under the federal Employers’ Liability 
Act, the plea of assumption of risk is affirma- 
tive in character, and plaintiff would not be re- 
quired to negative it to make out a prima facie 
OE age v. Illinois Cent. R. Co., Iowa, 155 


72. Assumption of Risk.—Under the federal 
Employers’ Liability Act assumption of risk is 
only eliminated as a defense where the rail- 
road company’s violation of some statute enact- 
ed for the safety of employes contributed to the 
injury or death of the employe.—Huxoll v. Union 
Pac. R. Co., Neb., 155 N. W. 900. 


73. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Oct, where a plumber 
was killed while coming to the assistance of 
officers in charge of an offender at the call 
of the village marshal, the basis for computa- 
tion of compensation was not his earning capac- 
ity as a plumber, but the earning of one do- 
ing policeman’s service in the same or neigh- 
boring locality.—Village of West Salem v. In- 
— Commission of Wisconsin, Wis., 155 N. 
Ww. A 

74. Mechanic’s Liens — Subcontractors. — 
Where a bond was given to secure those who 
furnished materials or labor to contractors on 
a building which referred specifically to the 
contract, and the contract covered only a house, 
the bond did not cover materials or labor fur- 
nished for a garage on the same lot.—Hammond 
Lumber Co. vy. Willis, Cal., 153 Pac. 947. 


75. Monopolies—Competition.—An agreement 
by a lumber company which leased a portion of 
a railroad company’s right of way that it should 
ship all of its freight over the railroad com- 
pany’s lines, where the railroad company’s rates 
were equal to those of competitors, is not in- 
valid under Rev. St. 1911, art. 7796, denouncing 
as “trusts” agreements intended to stifle com- 
petition in transportation, etc.—Stephenson v. 
St. Louis Southwestern Ry. Co. of Texas, Tex. 
Civ. App., 181 S. W. 568. 


76. Mortgages—Deficiency.—One who  pur- 
chases subject to a mortgage which he agrees 
to pay is liable for a deficiency arising on fore- 
closure and sale, though his grantor is not 
personally liable for payment of the mortgage. 
—McDonald v. Finseth, N. D., 155 N. W. 863. 


77. Forbearing to Sue—Where a bank 
agreed to cancel its cashier’s notes, and to ac- 
cept those of his father-in-law in the same sum, 
falling due in 90 days, the agreement was a con- 
tract to forbear to sue, constituting sufficient 
consideration for the father-in-law’s deeds se- 
curing his notes, delivered in escrow.—Gate City 
Nat. Bank. v. Elliott, Mo., 181 S. W. 265. 

78. Municipal Corporations—Bond to Ma- 
terialmen.—Where a bonding company executed 
a bond to secure a city and materialmen from 
harm from any default of a paving contractor, 
although the company referred to itself as a 
surety in the bond, it was not such, and its con- 
tract to be construed, as others, fairly from 
the words used.—Mack Mfg. Co. v. Massachu- 
setts Bonding & Ins. Co., S. C., 87 S. E. 439. 

79. Negligence.—Where a city used a guy 
wire to stay up an electric light pole somewhat 
lighter than that customarily used, which re- 
mained in place eight years before breaking, the 
city was not guilty of negligence in the in- 
stallation of the light wire, in view of the 
time it remained intact before rusting out.— 
— v. City of Reedsburg, Wis., 155 N. W. 

38. 














80. Navigable Waters—High Water Mark.— 
The high-water mark of a navigable lake is 
the outer line of that body of land which the 
water occupies or covers sufficiently long to 





denude of ordinary vegetation, and the top of 
steep banks surrounding the lake cannot be 
taken as the high-water mark.—State v. Thom- 
as, Iowa, 155 N. W. 859. 


81. New Trial—Impeaching Verdict.—A ver- 
dict of the jury cannot be impeached by affidavit 
of jurors on the ground that other jurors held 
out and found a verdict for two defendants, 
such matters not falling within the exception 
of Rem. & Bal. Code, § 399, authorizing the 
impeachment of a verdict determined by 
a ee v. Warn, Wash., 153 Pac. 

(a. 

82. Nuisance — Abatement. — One creating 
nuisance by emptying salt water and oil from 
wells onto plaintiff's land is liable without 
notice or demand for abatement.—Kin-Crowther 
Corp. v. Ashcraft, Ind. App., 110 N. E. 998. 

83. Officers— Appointment.— The governor 
cannot appoint to office, unless the power to 
do so is conferred upon him by Constitution or 
statute.—State v. Hough, S. C., 87 S. EB. 436. 


84. Parent and Child—Agency.—A father was 
not liable on a note and mortgage executed by 
his minor son in payment for a buggy, where 
he did not authorize the execution of such in- 
struments and received no part of the considera- 
tion.—Cox v. W. A. Chanslor & Son, Tex. Civ. 
App., 181 S. W. 560. 


85. Parties—Amendment of Pleadings.—In an 
action on a life policy brought by the adminis- 
trator, it is not error where it was subsequent- 
ly discovered the policy was payable to de- 
ceased’s wife and children, to permit on the 
day of trial an amendment substituting them 
as plaintiffs —Grand Lodge Colored Knights of 
Pythias v. Hill, Miss., 70 So. 347. 


86. Patents—Utility of Invention.—The com- 
mercial utility and success of a patented article 
is entitled to great weight on the question of 
validity of the patent, when in doubt.—Vacuum 
Cleaner Co. v. American Rotary Valve Co., U. 
S. D. C., 227 Fed. 998. 


87. Payment — Conditional. — Plaintiff who 
paid money under an unconstitutional law, on 
condition that the town raise equivalent sum, 
held entitled to recover the sum paid, the con- 
dition not having been performed.—Conway v. 
Town of Grand Chute, Wis., 155 N. W. 953. 


87. Duress.—Payment by plaintiff to de- 
fendant, whom plaintiff had persuaded to em- 
bark in a gambling venture in which money 
was lost, in consideration of a release of all 
claims, made under threats of prosecution, but 
not*of imprisonment, by defendant’s authorized 
agent, held not recoverable as having been made 
under duress.—Voorhees v. Nelson, Mich., 155 
N. W. 708. 

89. Perjury—Evidence.—In a prosecution for 
falsely swearing in a criminal prosecution in 
justice court, testimony by the justice as to ac- 
cused’s testimony, coupled with testimony by 
other witnesses showing its falsity, will support 
a conviction—Goins v. Commonwealth, Ky., 181 
S. W. 184. 

90.° Physicians and Surgeons—Evidence.—A 
finding that plaintiff's condition was the result 
of defendant dentist allowing him to swallow 
a tooth held not authorized by evidence merely 
of its arising soon afterwards.—Toy v. Mackin- 
tosh, Mass., 110 N. E. 1034. 


91, Expulsion.—It is not a fair trial for 
the board of censors of a medical society con- 
sidering the expulsion of a member, to collect 
and examine evidence in his absence, and refuse 
him an apportunity to examine it or to refute 
it.—Reid v. Medical Society of Oneida County, 
N. Y., 156 N. Y. S. 780. 

92. Principal and Agent—Scope of Agency.— 
A real estate agent, employed merely to sell 
lands, cannot bind his principal by signing a 
a of sale—Rhode v. Gallat, Fla,, 70 So. 

93.— Scope of Authority—Where the owner 
of land directed his agent to exchange it to go 
to a third person to point out the boundaries, 
which was done, though the owner did not au- 
thorize such third person to act for him, the 
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third person’s act in pointing out the boundaries 
was a binding representation by the agent and 
the owner.—Lofland. v. Greenwood, Tex. Civ. 
App., 181 S. W. 517. 

94. Principal and Surety—Strictissime Juris. 
—Sureties are never bound beyond the strict 
letter of their contract, and have the right 
to stand upon the precise terms of their agree- 
ment, which cannot be extended beyond the 
stipulation to which they have bound them- 
selves.—W. P. Fuller & Co. v. Alturas School 
Dist., Cal. App., 153 Pac. 743. 

95. Process—Burden of Proof.—Defendant, 
sued in one state upon the judgment of another 
and claiming that such judgment is void for 
lack of service upon him, had the burden to 
prove that the summons was not served as in- 
dicated by the officer’s return by overcoming 
the return so completely as to leave little or no 
doubt as to its validity —Arapahoe State Bank 
v. Houser, Wis., 155 N. W. 906. 

96. Publie Lands—Void Patent.—A_ subse- 
quent patent obtained lapping over the land 
covered by a prior patent is void to the extent 
of the lap.—Kentland Coal & Coke Co. v. Els- 
wick, Ky., 181 S. W. 181. 

97. Railroads—Public Utility—Where an in- 
solvent railroad company was sold by a re- 
ceiver under order of court, the court cannot, 
the operation being unprofitable, require the 
purchasers to continue operation, for that would 
work a confiscation, and it would be imprac- 
ticable to enforce the judgment.—Enid, C. & 
W. Ry. Co. v. State, Tex. Civ. App., 181 S. W. 
498. 

98. Release—Evidence.—Although the in- 
sured kept for three weeks a draft to which was 
attached a release from liability and then cash- 
ed it, it could not be said that, as a matter of 
law, a representation, in securing his signature 
thereon, that it was a receipt, and not a release, 
was not a false, material representation.—Rocci 
v. Massachusetts Accident Co., Mass., 110 N. 
E. 972 

99. Partial—Limited release executed to 
master by injured servant of claims for injuries 
resulting from the bruising of his shoulder did 
not cover breaking of bones and consequent de- 
generation of the spinal cord, ete. unknown 
to the parties at execution.—Beddingfield v. 
New Orleans & N. E. R. Co., Miss., 70 So. 402. 


100. Replevin—Prior Demand.—Want of prior 
demand will not defeat a right to immediate 
possession of personalty, but only affects the 
question of costs in replevin where defendané’s 
original taking is not wrongful and he does 
not resist the right.—Wall v. Rouse, OKl., 153 
Pac. 1112. 

101. Sales—Warranty—Where a soda foun- 
tain sold under a written contract was a de- 
fined, known article of sale on the market, and 
was bought as such, the buyer could not re- 
cover damages, though it was not a serviceable 
article and did not meet the requirement for 
which bought.—Western Cabinet & Fixture Mfg. 
Co. v. Davis, Ark., 181 S. W. 273. . 

102. Warranty.—Where the seller of a stal- 
lion gave a written contract of warranty, after 
the sale, upon delivery of the horse, without con- 
sideration, which warranty was part of the 
fraud practiced upon the buyer, such warranty 
did not merge the seller’s misrepresentations 
and preclude the buyer’s pleading fraud in the 
seller’s action on the purchase-money notes.— 
Nave v. Powell, Ind. App., 110 N. E. 1016. 


103. Shipping—Liability—-Where the oral 
charterer of a steamer agreed to return it in 
the same condition as at the time of charter, 
except for wear and tear, he was not liable for 
the vessel’s becoming wrecked and sunken with- 
out his fault: his liability beine no ereater than 
imposed bv Civ. Code, §$ 1928, 1929, 1955, rerulat- 
ing the liability of bailees and hirers—J. M. 
ala v. W. P. Fuller & Co., Cal. App., 153 Pac. 








104. Specifie Performanee—Action at Law.— 
Specific performance of the alleged contract of a 
trustee at a sale of land at auction will not 
lie, plaintiff's remedy, if any misconduct, of 





trustee, being by an action at law.—Herryford 
v. Moore, Mo., 181 S. W. 389. 


105. Special Taxes—Estoppel.—Where a city 
had jurisdiction to levy an assessment and the 
proceedings were merely irregular, an abutting 
owner, who was benefited by the work, can- 
not, having allowed completion without objec- 
tion, thereafter object to an assessment for the 
amount of the contract price.—Branting v. Salt 
Lake City, Utah, 153 Pac. 995. 


106. Statutes—Construction— Where there is 
conflict in two statutory provisions, it is the 
duty of the court to reconcile them, if possible, 
and so to construe them that full force and 
effect shall be given both.—Smith v. Smith, Ind. 
App., 110 N. E. 1013. 

107. Street Railroads—Contributory Negli- 
gence.—Where a 6% year old girl ran into the 
side of a moving electric car, having crossed the 
track nearest her behind a car going in the 
opposite direction, which did not stop, but kept 
moving all the time, she was guilty of contribu- 
tory negligence.—Adams v. Boston Elevated 
Ry. Co., Mass., 110 N. E. 965. 


108. Taxation—Double.—Even if the assess- 
ment of the tangible property of a corporation 
was irregular, the court would not permit the 
taxing authorities to take advantage thereof 
to exact double taxation upon its capital stock. 
—Marshalltown Light, Power & Ry. Co. v. Wel- 
ker, Iowa, 155 N. W. 807. 

109. Tax Deed.—Where, at the time tax 
proceedings were entered, the one in whose 
name the property was taxed was dead, a deed 
given under such proceedings and sale was 
void as to the heirs of the deceased.—Laclede 
—_ catia ee Co. v. Goodno, Mo., 181 

. WwW. 410. 


110. 
—Where a telegram addressed in care of a third 
person had the addressee’s name changed beyond 
recognition by the negligence of the sending 
agent of the company, so that it reached such 
third person with the name of the addressee 
changed, the delivery to the third person did not 
constitute in law a delivery to the addressee.— 
Western Union Tel. Co. v. Schoonmaker, Tex. 
Civ. App., 181 S. W. 263. 

111. Public Policy.—A contract of a tele- 
graph company whereby it escapes the conse- 
quences of its own negligence is void as against 
public policy.—Haskell Implement & Seed Co. v. 
Postal Telegraph-Cable Co., Me., 96 Atl. 219. 

112. Venaney in Common—Action.—Cotenants 
may maintain a suit for their share of the com- 
mon property against the executor of a de- 
ceased cotenant, who asserts, an adverse claim 
to the whole.—Coppedge v. Coppedge, Ga., 87 
Ss. BE. 392. ‘ 

113. Trade-Marks and Trade-Names—In- 
fringement.—It is an infringement on a legally 
acquired trade-name to use in the same locality 
and in the same line of business a name of 
similar import and not readily distinguishable 
from it-—Basket Stores of Lincoln v. Allen, Neb., 
155 N. W. 893. 

114. Trover and Conversion—Damages.— 
Election by plaintiff in action for wrongful con- 
version of personalty to take value of property 
at time of conversion or its highest market 
value between conversion and verdict need not 
be pleaded, but may be oral in open court.— 
Potts v. Paxton, Cal., 153 Pac. 957. 

115. Lien.—A lienholder can recover in tro- 
ver only when he has an immediate, absolute, 
and unconditional right of possession at the 
time of the conversion of the property on which 
he holds the lien.—International Trust Co. v. 











Palisade Light, Heat & Power Co., Colo., 153 
Pae. 1002. 
116. Vendor and Purchaser—Constructive 


Notice.—A recorded deed is constructive notice 
only of the facts which it recites, but a party is 
chargeable with notice of what a reasonably 
prudent person with knowledge of the facts, 
would have ascertained by inquiry, where he 
has actual knowledge of a deed or its record.— 
mm, v. Ingham, Tex. Civ. App., 181 S. W. 
51 


Telegraphs and Telephones—Addressee.: 
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